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must enforce his lien by bill in chancery: Maule & S. 185; Calye's Case, 1 Sm. 

Fox V. McGregor, 11 Barb. 41 ; 2 Lead. Cas. 131. 

Kent Com. 642. It seems that an innkeeper is not en- 

If he sell the property without such titled to compensation for storing goods 

power and without judicial proceedings held by him under lien : Somes v. Brit- 

(except by custom of London and Exe- ish Emp. Shipping Co., 8 H. L. Cas. 338. 

ter), he loses his lien and is liable in As to what is sufficient notice of sale to 

trover for the value of the property : guest under statutory power of sale, see 

Case V. Fogg, 46 Mo. 44; Doane v. Brooks f. Harrison, 41 Conn. 184. 

Russell, 3 Gray 282 : MuUiner v. Flor- Chakles A. Bobbins. 

eiice, 3 Q. B. D. 484 ; Jones v. Pearle, Lincoln, Neb. 
I Strange 556 ; Chase v. Westmore, 5 



United States Circuit Court, W. D., Texas. 
WINN V. GILMER. 

The citizenship of a party moving from one state into another is controlled by the 
intention in that regard with which he takes up his residence in the new place. 

A party who has moved from one state into another cannot avail himself of the 
jurisdiction of a federal court upon the claim of being a non-resident, after showing 
by his acts and declarations, before the litigation commenced, an intention of becom- 
ing a citizen in his new place of abode. 

Suit for debt. 

Leo. Tarleton, for plaintiff. 

Houston Bros., for defendant. 

The opinion of the court was delivered by 

Turner, J. — " Citizenship," as used in the law under consider- 
ation, means residence with intention of remaining permanently at 
that place. A man may reside in a state for an indefinite period 
of time without becoming a citizen, but the moment a man takes 
up his residence in a state different from that where he formerly was 
domiciled or was a citizen, with intent and purpose of making the 
new place of residence his future permanent home, that moment he 
loses his former domicile, and becomes domiciled in the new place ; 
or, in other words, he ceases to be a citizen of the former place of 
residence, and becomes a citizen of the state of his adoption. 

The question for me to decide is whether Mr. Winn, the plain- 
tiff, and his assignor, from whom he claims a part of his alleged 
right of action at the time this suit was instituted, were citizens of 
Texas. I put the question this way, because, if not citizens of 
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Texas at that time, it will be conceded that this suit may be pro- 
perly prosecuted here. 

The query raises two questions of fact : 

First. Where did these parties reside at the time this suit was 
brought ? As a simple question of residence, it may be safely said, 
in San Antonio. Both these parties were single men, leading a 
sort of nomadic life, but for the last two or three years the evidence 
indicated very clearly that San Antonio was their headquarters, and 
the place of residence, for business purposes, or for choice or plea- 
sure, it matters not, for the purpose of this decision. 

Second question is, was that residence coupled with an intention 
to permanently remain here ? From the nature of the case, no 
person can judge of the secret intentions dwelling in the minds 
of other men. The resolutions, intentions and desires of the mind 
are made manifest by acts which often reveal the inward intention 
as clearly as it would be if the mind of another was so constructed 
that it could be opened and read as we read from a printed volume. 
To illustrate : Suppose a man should approach, and deliberately 
draw a pistol, and discharge it at the person he was approaching, 
and should kill him by so doing, we would all say that the act was 
but the execution of a resolution or determination of the mind in 
the slayer to do great bodily injury to the person slain, and no 
declaration of innocent intention, however strongly asserted, would 
convince the observer that the act was other than wilful, and done 
in order to carry out a previously formed design. A man throws 
into the sea an article of value — we know he intended to part with 
its possession forever. 

I have given these strong and abstractly convincing acts to illus- 
trate why it is that we may properly judge of men's intentions by 
their acts, when not accompanied with declarations ; and sometimes 
we would conclude that the act spoke louder than the declaration, 
if they were inconsistent with each other. Hence arises the familiar 
saying that "actions speak louder than words." 

The question for me to decide, from all the facts and circum- 
stances revealed by the evidence, is whether, after carefully weigh- 
ing all the evidence, the citizenship of the plaintiiF is such as 
authorized him to bring this suit in this court. The wisdom dis- 
played in permitting a citizen of another state to sue a defendant 
who resides in this state has never been doubted, and that right 
should be carefully guarded and protected, whenever the citizen- 
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ship ia of different states. We know, from observation and expe- 
rience, that association begets friendship, and friendship begets favor- 
itism and bias in favor of those of whom we think kindly ; and a 
stranger, who should come into a community, and sue a man of good 
standing, and be compelled to take a jury from the friends and 
acquaintances of the defendant, would, without any intention on the 
part of the jury, certainly have to contend against the bias which 
unconsciously, but inevitably, springs from friendly association. 
Hence the justice of the law which has created a forum where non- 
residents can litigate their legal rights; where juries are obtained 
from widely-separated communities, and therefore not likely to be 
influenced by any other desire than to administer the law. While 
this is true, it is none the less true that the right to be tried by 
one's own peers, and to litigate his rights in the courts of his state, 
is a right and privilege none the less valuable, and, perhaps, we 
may safely say more satisfactory to the defeated party than would 
otherwise be the case. 

When a young man leaves the parental home, and strikes out 
into the world — goes to another state — engages in business for a 
considerable length of time, — the natural inference would be that 
he intended to build himself up a new home and domicile in the 
state where he had taken up his residence. So, likewise, if a man 
of years, overtaken by misfortune, — perhaps reduced from luxury 
to penury and want, — with no family ties to bind him, and whose 
home of former years has passed from him, and from under his con- 
trol, in the desperation of his situation abandons the state where 
these misfortunes have overtaken him, and remains away for a 
term of years, — enters into the business of life with a residence in 
a neighboring state, — the inference would naturally arise that he 
had no desire or intention of longer remaining in the locality of 
all his misfortunes. 

Thus much, I think, may safely be said with reference to what 
would be the natural inference from facts referred to, and these 
facts are made to appear by the plaintiff's evidence. The evidence 
of the defendant (which is not disputed) is that the plaintiff, at the 
dinner-table of defendant, declared his intention to support Mr. 
Cleveland, and the defendant declared his intention to vote for 
Mr. Blaine ; whereupon plaintiff announced his intention to kill 
his vote, which was understood to mean, and according to the com- 
mon use of that expression did mean, that the plaintiff intended 
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to vote for the candidate of his choice. That the conversation was 
had, there can be no doubt. This declaration, together with the 
further declaration that he expected to remain upon and run the 
ranch, certainly justified the defendant in concluding that the plain- 
tiflF had become a citizen of the state. Had it been shown that 
the plaintiff had exercised the privilege of voting, it would have 
been conclusive evidence of his having adopted this state as his 
domicile, and he would not be heard to dispute it, as the law 
regards that act as conclusive evidence of intention. 

It is in evidence, as I have stated, that he said he would vote. 
It is in evidence, however, that he did not ; and it is in evidence 
that he said he could not vote because not a citizen. The asser- 
tion that he would vote (for I hold the declaration in evidence is 
equivalent to that) is just as persuasive as the declaration that he 
would and could not, so far as mere declaration is concerned. 

The question then arises, is there any reason why one should 
have more influence in determining upon the weight of this evi- 
dence than the other ? At the time of the declaration that he would 
vote, good feeling existed, and no reason can well be assigned for 
any motive to make such a statement other than to give utterance 
to a formed design ; and the same may be said with reference to 
the declaration about residing upon and running the ranch in Texas ; 
and if, in fact, the design was formed to become a citizen of Texas at 
any period during his residence here, he became ipso facto a citizen 
of the state of Texas (he being a native of this country), and any 
subsequent change of purpose would not restore former citizenship in 
another state, so long as he continued to reside here. On the other 
hand, it may be fairly inferred from the evidence that the declara- 
tion of not voting because not a citizen was made after the possi- 
bility of a suit was made evident, and in that case, if it was regarded 
as any benefit to. sue in this court, then there was a motive in the 
latter declaration, where none can be assigned for making the for- 
mer declaration of intention to vote against the vote (or to kill the 
vote) of defendant. This being so, it follows that, in weighing the 
evidence, the declaration made when no motive for a misstatement 
is shown, should outweigh the other one, where a reason can be 
assigned for making a different statement. 

It is but recently that men who are interested in a cause are 
permitted to testify in the case. The old rule resulted from a 
knowledge of human weakness, where one's own interests are in- 
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volved. While a different rule now prevails, human nature has 
not changed, and if in weighing evidence, and especially where 
there is a conflict, we forget what self-interest has to do with human 
action, we come short of duty. I do not wish to be understood by 
these remarks as reflecting upon the statement of any witness, be- 
cause nothing has been said or done that would lead to the conclu- 
sion of intentional misstatement, but to show the reasons why one 
statement may properly claim preference over another, made under 
different circumstances, by the same person, where influenced and 
controlled by different motives. 

The question, then, arises, shall a person so act and make decla- 
rations that justify the belief in the minds of those who deal with 
him that a certain fact exists, and when it suits his interest or con- 
venience assert the contrary ? I do not wish to be understood as 
asserting in this case that the doctrine of estoppel applies, because 
the defendant has done no act prejudicial to his interest, based upon 
what plaintiff has said or done. But I do mean to say that a man 
ought not to so act as to justify the belief that a certain condition 
of things exists, and then, when it becomes his interest to declare 
a different state of facts to exist, and the question presented is ren- 
dered extremely doubtful, that he ought not to have the benefit of 
that doubt. 

The evidence of Mr. Ouriton, plaintiff's assignor, is not that he 
ever intended to return to Alabama to live. It is true he said he 
thought he was a citizen of Alabama, if he was a citizen anywhere. 
This was but an opinion, and the evidence fails to satisfy me that 
he had not ceased to be a citizen of Alabama. 

In conclusion, I may say that acts and declarations of any per- 
son, in his own interest, after a controversy has arisen, are received 
with disfavor. Yet, under the law, a man may be a witness in his 
own case ; but with this privilege comes the duty to those who weigh 
evidence to discriminate between such evidence as may properly 
have weight and such as, by the rules of law, should not. In this 
case, if I have reached a wrong conclusion — which I do not be- 
lieve — the plaintiff must rest satisfied, because his own conduct and 
declarations, tending to show citizenship here before any suit was 
anticipated, have misled me, which acts and declarations I feel in 
duty bound to hold binding, although those of later date are differ- 
ent. Cause dismissed. 

The question of a party's citizenship, cause, from a state court to a federal 
in determining the removability of a court, is not infrequently (as in the prin- 
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cipal case) , an interesting question. The 
same general rnles of law, as to what 
constitutes citizenship in other cases, ap- 
ply in ascertaining the federal jurisdic- 
tion in cases of this nature. 

What oonstitules Domicile. — To consti- 
tute a permanent domicile two elements 
are indispensable : 1st, that of act, and 2d, 
that of intent — the fact that a person has 
his permanent home and business at a 
place with a present intention of remain- 
ing : Adams v. Abernathy, 37 Mo. 198 ; 
Walker V. Walker, 1 Mo. App. US ; Ex- 
change Bank v. Cooper, 40 Mo, 169 ; 
State V. Dayton, 77 Id. 679 ; State v. 
Finn, 4 Mo. App. 356 ; Story on Confl. 
of Laws (8th ed.) pp. 40, 43, and cases 
oited in note a, on p. 43, and notes a and 
6 on p. 44 ; State v. Daniels, 44 N. H. 
386 ; Guier v. O'Daniel, 1 Am. Lead. 
Cas. 877, 907 ; Wayne v. Greene, 21 
Mo. 357 ; Brewer v. Linnaeus, 36 Id. 
430. 

In cases involving the question of dom- 
icile, the chief question to be considered 
is the animus manendi: The Venus, 8 
Cranch (U.S.) 279. 

A new domicile is not acquired by res- 
idence unless it be taken up with an in- 
tention of abandoning the former dom- 
icile : De Bonneval v. De Bonneval, 1 
Curtis 864. No length of residence 
■without the intention of remaining con- 
stitutes a domicile: /n re Thompson, 1 
Wend.(N.Y.)45. " The onus of prov- 
ing the change is on the party alleging 
it. The presumption of law being, that 
a domicile once acquired, subsists until 
a change is proved, and the onus is uot 
discharged by merely proving residence 
in another place, which is not inconsistent 
with an intention to return to the orig- 
inal domicile, for the change must be 
demonstrated by the/act and intention :" 
De Bonneval v. De Bonneval, supra. 

The above language is quoted approv- 
ingly in Isham v. Gibbons, I Bradf. 90. 

A domicile once acquired continues 
until the party has acquired another, 
by indicating and carrying into effect the 



intention of abandoning the old and tak- 
ing another as his sole domicile : Somer- 
ville V. Somerville, 5 Vesey 787 ; Story 
on Confl. of Laws (8th ed.) p. 53, and 
cases cited in n. 7. 

" The naked residence in itself amounts 
to nothing, unaccompanied with evidence 
of the animus:" Isham v. Gibbons, 1 
Bradf. 89. " There must be both animus 
et factum:" Id. " The change of a dom- 
icile must be manifested animo et facto, 
by the fact of residence and the intention 
to abandon:" De Benneval v. De Ben- 
neval, supra. 

The domicile may be in one state or 
territory and his actual residence in 
another : fVost v. Brisbin, 19 Wend. 11; 
Fitzgerald v. Arel, 18 N. W. Rep. (la.) 
713; Bradley v. Frasier, 54 la. 289 ; 
Exchange Bank v. Cooper, 40 Mo. 169. 
This is well illustrated in the opinion in 
Sanger v. Seymour, post. 

Evidence as to Intent. — The declara- 
tions of a party made at the time of his 
change of domicile, expressive of his 
motive or object, are regarded ' ' as ver- 
bal acts, indicating a present purpose 
and intention," and are admitted as part 
of the res gestoe: Greenl. on Ev. (14th 
ed.) sect. 108, p. 147. Expressions of 
intent to reside permanently in a coun- 
try are evidence of such intention, and, 
in so far, evidence of domicile : Dicey on 
Domicile, p. 121, rule 17 and cases. 
They may be either direct or indirect. 

In Doucet V. Geoghegan, 9 Ch. Div. 
441, the testator was a Frenchman, but 
had lived a nunjber of years in Eng- 
land, and during most of that time he 
was engaged in business in England. 
The action was brought to establish a 
French domicile. Witnesses were per- 
mitted to testify that the testator had 
made various parol declarations that he 
intended to return to France when he 
made his fortune. See Vdny v. Udng, 
L. R., 1 Sc. App. 441 ; Bell v. Ken- 
nedy, Id. 307. 

Gorham v. Canton, 5 Me. 266, was an 
action for supplies furnished a pauper. 
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Declarations made by the pauper while 
residing at C. were admitted as un- 
guarded disclosures of his intentions, and 
for that reason, forming, in part, the 
character of his residence iu that town. 
' ' When the nature of a particular fact 
is in question, a contemporary declara- 
tion by the party who does the act, is 
evidence to explain it:" 1 Starkie on 
Ev. 48. This language was quoted, with 
approval, in Gorham v. Canton, supra. 

Baring v. Calais, 1 1 Me. 463, follows 
the ruling of the last case, because such 
declarations are to be regarded as/acts, 
and part of the res gestoe. A like rul- 
ing was made in ComDiUe v. Brighton, 
39 Me. 333. Here declarations made 
by the pauper when going from a town 
where he was at work to a town where 
his former settlement had been, as to his 
intention, respecting his residence, were 
held admissible. See Brewer v. Lin- 
naeus, 36 Me. 430. 

In Thorndike v. Boston, I Met. 242, 
declarations made by the plaintiff at the 
time of his departure from Boston, and 
while he was making preparations to go 
to Edinburgh, as to his intentions, were 
held admissible. 

In Brundred v. Del Hoyo, 20 N. J. L. 
333, evidence was admitted, as to decla- 
rations of intention of defendant, in an 
attachment against him, on the ground 
of non-residence. 

In Smith v. Croom, 7 Fla. 161, cor- 
respondence with members of family was 
admitted, as showing intention regarding 
residence. See, further, Forbes v. Forbes, 
23 L. J. Ch. 724 ; Craigie v. I,emn, 3 
Curt. 435 ; Curling v. Thornton, 2 Add. 
19 ; Ennis v. Smith, 14 How. (U. S.) 
400 ; Penrtsylvania v. Ravenel, 21 Id. 
103. 

Sanger v. Seymour, 25 Fed. Bep. 289, 
is an interesting case. Here the plaiu- 
tifF insisted that he was a resident of New 
York. The testimony was conflicting. 
The facts were, that from 1845 to 1883, 
the plaintiff's home was in Brooklyn, 
N. Y., with the exception of about five 



years, when he resided at Bay Side, Long 
Island. In the spring of 1883, he pur- 
chased a farm at Greenwich, Conn., for 
a summer home. From 1883, until No- 
vember 1884, he resided in New York 
city, spending Sundays and the summer 
with his family at Greenwich. From No- 
vember 1884, till May 1885, he occu- 
pied apartments with his family in New 
York city. In May he returned to Green- 
wich for the summer, expecting to oc- 
cupy his city apartments in the fall. He 
never voted except in New York, and 
he claimed that he had always been and 
intended to be in the future a citizen of 
New York. In April 1 885, he brought 
suit in a state court in New York against 
defendants, citizens of New York, who 
removed the case to the United States 
court on the ground that plaintiff was a 
citizen of Connecticut. The court found 
on these facts that the plaintiff was not 
a citizen of Connecticut, but of New 
York, and the cause was remanded to 
the state court. 

The court said (p. 290) : "There is no 
direct proof that he (plaintiff) went to 
Connecticut, animo manendi. He posi- 
tively denies that he changed his dom- 
icile, and asserts that he always intended 
to remain a citizen of New York. He 
is supported in this declaration by a num- 
ber of collateral facts and circumstances. 
His case is, it would seem, not unlike 
that of many of the citizens of the me- 
tropolis, who spend the summer months 
at their villas along the Connecticut and 
Rhode Island coasts. Though they re- 
main away from the city the greater part 
of the year, they do not, therefore, lose 
their citizenship. It may be conceded 
that the question is not free from doubt, 
but to doubt in such circumstances is to 
remand the case to a tribunal which un- 
questionably has jurisdiction," citing 
Levy V. Laclede Bank, 18 Fed. Rep. 193; 
Gribble v. Pioneer B-ess Co., 15 Id. 689 ; 
Wolff v. Archibald, 14 Id. 369. 

See the observations of Judge Lotb 
in Deimer v. Franz 27 Fed. Rep. 890, 
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as to the federal jurisdiction where three 
is a doubt as to the citizenship of par- 
ties. 

Chicago ^ Northwestern By. T. OUe, 
117U.S.123, is also an instructive case. 
The suit was brought in a state court of 
Iowa on the 19th of November 188.3, by 
Ohle, described in the petition as a cit- 
izen of Illinois, against the railroad com- 
pany, an Illinois corporation, to recover 
damages for an injury sustained by him, 
while a laborer on a construction train in 
Iowa. On the 21st of March 1884, the 
company petitioned for a removal of the 
suit to the Circuit Court of the United 
States, on the ground that Ohle was a 
citizen of Iowa and the railway company 
a citizen of Illinois. The case was dock- 
eted in the Circuit Court of the United 
States, May 13th 1884, and the next day, 
May 14th 1884, Ohle moved to remand, 
because both he and the company were 
citiiens of the same state, to wit, Illi- 
nois. On the 22d day of May he was 
given leave to file a plea in abatement 
or to the jurisdiction, which he did, Au- 
gust 29th 1884, alleging that both he 
and the company were citizens of Illi- 
nois. Upon this plea issue was joined 
and a trial had with a jury, October 30th 
1884. On the trial it appeared that, at 
the time of the injury, Ohle was a minor, 
having his home with his parents, who 
were citizens and residents of Burling- 
ton, Iowa. While still a minor he 
brought suit, by his next friend, in a 
state court of Iowa against the company, 
to recover damages for his injury, which 
suit was removed by the company to the 
Circuit Court of the United States. In 
April 1 883, before a trial was had, Ohle 
went to Janesville, Wisconsin, to attend 
school for the purpose of learning tele- 
graphy. In October 1883, he went from 
his school to Des Moines, Iowa, to at- 
tend a trial of his suit, which trial re- 
sulted in a disagreement of the jury. 
From there he went to visit his parents 
in Bnrlington, where he remained about 
a week. After the disagreement of the 
Vol. XXXIV.— 90 



jury, he discontinued his suit, and about 
the 6 th of November, went to CMcago, 
Illinois, where he remained tmtil about 
the 27 th of November. While ho was 
in Chicago at this time, the present suit 
was begun, and the simple question pre- 
sented on the trial of the issue made, by 
the reply to the plea to the jurisdiction 
was, whether he had actually, and in 
good faith, given up his citizenship in 
Iowa, and acquired a new citizenship 
in Illinois before the suit was brought. 
He was the only witness sworn. 

His evidence, in substance, is, that 
when he went to Chicago, he intended to 
make that his home. But, in a subse- 
quent part of his testimony, he admitted 
that this was done so as to prevent the 
railroad company from removing any 
other suit he might bring in Iowa to the 
courts of the United States ; yet, accord- 
ing to his testimony, he then, being of 
full age, did leave Iowa with the bona fide 
intention of abandoning his citizenship in 
that state, and gaining another in Illi- 
nois. He never went back to Iowa to 
reside. Ho took a room in Chicago and 
remained there three weeks. Before this 
was done the manager of the school in 
Janesville, where he was being taught, 
had engaged employment for him in Chi- 
cago, which he was to enter upon as soon 
as he had finished his education. After 
this suit was brought he went from Chi- 
cago to the school in Janesville, with the 
intention, as he testifies, of returning 
when he had finished his education ; his 
testimony shows that he did go back on 
the 13th of March 1884, took up the 
work for which he had been engaged, 
and remained there all the time doing 
that work until he was sworn at the issue 
on the plea to the jurisdiction in this 
case. He was examined fully by counsel 
for both parties. Some things which ho 
testified to had a tendency to prove 
that he did not in good faith, go to 
Chicago with the intention at that time, 
of abandoning his citizenship in Iowa and 
acquiring another in Illinois. Ohle also 
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introduced an affidavit made by one of jurisdiction on the ground of diversity 
the railway officials, requiring Olile to of citizenship, and the case was re- 
give security for costs, on the ground that manded to the state court. This ruling 
he was a non-resident of Iowa, in which was sustained by the United States Su- 
affidavit it was alleged that Ohle was a preme Court, Chief Justice Waite deliv- 
non-resident. ering the opinion. 

On this state of facts the Circuit Court Eugene HcQuillin. 

found that Ohle was not a resident of St. Lonis, Mo. 
Iowa, so as to give the federal court 



Supreme Court of Minnesota. 
ELLIOT V. SMALL. 

A ' ' reservation" is something newly created or reserved out of the thing granted, 
that was not in esse before. 

An "exception" is a part of the thing granted, and of something in esse at the 
time of the grant. 

A warranty deed conveyed a parallelogram of land " containing five acres," but 
" reserving from said grant a strip, thirty-three feet wide on the south side of said 
tract, for a public street." Held, that the fee to the strip thirty-three feet wide was 
in the grantee ; and that if it was either an exception or reservation it was the latter. 

Appeal from the District Court of Hennepin county. 
Shaw ^ Gray, for appellant. 
Hart ^ Brewer, for respondents. 

The opinion of the court was delivered by 

Berry, J. — The warranty deed involved in this case granted and 
conveyed " all the following described piece or parcel of land, * * * 
viz. : Beginning at the northeast corner of section thirty-four * * * 
thence westerly on the section line, nine chains and ninety-six links ; 
thence southerly five chains and two links ; thence easterly nine 
chains and ninety six links ; thence northerly five chains and two 
links, to the place of beginning ; * * * reserving from said grant 
a strip thirty-three feet in width, on the south side of said tract, 
for a public street, and a strip thirty-three feet in width, on the east 
side, which is now used and occupied as a public road and high- 
way." The parallelogram of land thus described — nine chains and 
ninety-six links by five chains and two links — contains five acres, 
the quantity specified in the deed. The description is precisely that 
which is appropriate to the conveyance of the entire five acre tract ; 
whereas, if the intention had been to exclude from the grant a strip 
thirty-three feet wide off of the south side of the five-acre tract, 



